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“the 18th day of October, 1805, the petitioner an setup a ti- 
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‘PASTERN DISTRICT, FEBRUARY TERM, 1821. pasr'n District 
' “Feb. 1821. 
Pa 
. ; Sassman 
SASSMAN vs. AIME and WIFE. Ame & wire. 


Ld ig Oe He who claims 
- Appear from the court‘of the first district. ~ as heir, must 
prove the death 
; ‘ écie of the ancestor, 
‘ Porter, J. delivered the opinion of the who ‘s presumed 
ae e to live. till he be 
court. The petitioner alleges that she is one one hundred 
‘ years old. 
of the heirs’ of the late John Brady, and as“ iit be doubt.’ 
1d which of the 


i? such, became a by an amicable - parti partiesintroduc- 


| 
if 


ie 


a dad 
tion of the succession of her deceased father, to Siew. ie on 


P ° ‘ ,preme court will 
a certain piece of land, situated in the parish of presume it in 
: ' eo troduce 
St. Jean the Baptiste, containing ten arpents, whose interes it 
< was todo 80, * 
or thereabouts, with the ordinary depth. When 5 


(ee dy . fe d t i ds 
That at the time of said partition, viz. on hthe general 
: 4 an oes 


4 tle, the plaintiff 
was the wife of John Sassman, and that the is ‘not relieved 
from the neces- 


property before mentioned, was her paras sity of proving « 
Vo.. 1x. 33 
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Eastin District: Hhernal, or extra dotal effects. That she hagiay 
“~~ never been divested of her right thereto, by 
vs. her own consent, or by the authority of jus J 


Amer & wire. 





tice; and that, notwithstanding her right to 


legal title in oti: Be a 
end Aimé, and his 


himselfby shew. Said property, a certain 


that the de- P: ; 
ae es has a Wife, have entered into possession, and retain 


Geditke Bea the same, which they have refused. to deliver 


whisowa, to the’petitioner, though often requested so _ 
to do. de 
The petition concludes by a prayer, that 


the property may be adjudged to the plaintiff; 


















that the said Aimé and wife may pay the ane f 
nual value of the property, from the time they “4 
took possession, until the day of filing the 
petition. ’ i : 

To this the defendants answered, “ deny- a i 
ing all and singular the allegations contained | a 
in this petition, and praying to be dismissed 
with their costs,” &c. oe 

On the issue thus joined, the parties came a 
to trial in the district court; there was judg- 
ment for the plaintiff, and the defendants 
appealed. 


The first evidence introduced, on the pa 
of the plantiff, is the document referred to in 
the petition. By this act, it is stated in sub- 


j a 7 stance, that Madame Angelique Westherer, 
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*“wife of Brady, had appeared before Achille 
Trouard, judge of the county of GermanCoast, . 
and declared, that having obtained, by a de- 
cree of the court for said county, in the month 


E 2 i a Med 
Feb. 1821, ' 


Pw 
Sassman 


AIME & wus. 


of Sep. 1805, permission fo sell the property of — 


her husband, who had disappeared, she had 
found it more advantageous to enter into an 
arrangement with her children, who had a 
desire to preserve a tract of land belonging 
to said Brady, and that she had made an 
agreement with Philip Brady, her son, Au- 
guste Daniel, husband of Marian Brady, and 
Jean Sassman, who was married to Rosalie 
Brady, the present plaintiff; that the said 
land should be partaken between them; that 
the negroes, and other property, should be 
sold, and that arbitrators should be named to 
estimate the land. The act concludes in the 
“usual form of a notarial instrument. It is 
dated the 18th of October, 1805. On the 
same day and year, the said Westherer, wife 


} _ of Brady, again appears before the judge, and 


declares, that certain arbitrators, herein nam- 


i med, had made a division of the land of said 


Brady. This division is recited, and the act 
assigns to Jean Sassman, in his own right, the 











een 


East’n 

#3 Fe. Tee 
ined 
Sassmay 


v3. 
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* two arpents of land for which this sui 


brought.. This act is signed by Westherep, 3 7 - Z : 


wife of Brady, her son, Philip Brady, and 
Sassman, husband to the present plaintiff, — 
Mention is made, that the other knows not * 


how to write, and the judge signs this act in” | | 


the same manner he did the first. , 
The next instrument offered was a sale be 
the land now claimed, dated 20th, of J anuary, 

1808 ; by which it appears, that Sassman 


the land to one Francois Rulle, for $2200. nf Pe 







‘ 





the 5th of January, 1809, Sassman executed 


before the judge of the county of German ~ 


Coast, a receipt, acknowledging that he had __ | 


been paid by Rulle, the purchase money at 
said land; and in the same act he diseharged | 


the mortgage which he had retained on the . — 1} 


premises, for the more perfect assurance of 


the purchase money of the same. | 
Several witnesses were examined on the | 


part of the plaintiff, to. prove what the pre-. 
mises in dispute would have rented for during 
the last ten years. 
Testimony was taken by the defendants, to 
prove by parol, the consent of the plaintiff tow 
the alienation of the property for which she 
now sues, The plaintiff objected to its intro- 
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} _ duetion. Whether it be at all necessary to "an Diwet 
| ~~ decide on this objection, in the —_— case, peas 
will be hereafter considered: a ae 
‘To enable us to understand, sala the ©. 
effect which the evidence first detailed should 
have on the rights of the parties, recurrence 
must be had to the pleadings, in order to as- 
certain what has been alleged and denied, 
how much it is necessary to prove, and on 
whom this burthen of proof is thrown. 
In the petition it is stated that the plaintiff 
is the heir of one Philip Brady, deceased ; that 
the land sued for became her’s, by a partition 
between the heirs of said Brady: she does 
not allege that she ever was in possession of 
it; butshe asserts that her title'to it is good, 
and that Aimé, and wife, er keeps pos- 
session of it. 
The defendants deny all and singular these 
allegations. « 
It is a general principle of law, we believe 
in all countries, as it certainly is in ours, that 
he, who has the affirmative to maintain, is 
bound to furnish proof of the fact, which is 
~m.the foundation of his demand, see Par. 3, 13. 
The application of this principle to suits for 
land, has established a maxim, that the plain- 
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‘ = | 
East’n District. ¢; °. -_ | 
an District. tiff must reeoyer on the’ strength of his o 


wv~ title, not the weakness of his adversaries. : 
“cc  Inthis case, the general denial in the am 
Aime & wire. 5 4 ee 
» swer put the:plaintiff on the proof of her title, | 
and to establish the truth of the allegation — 
contained in the petition, that her ancestor is dee 
ceased, and that she, as his heir, has a right to 7 
recover the property sued for, she produces @ 
an act passed before a notary, which states, that 3 : 
her father had disappeared, and_that his child. § 
ren, and heirs, had divided the property which © 
belonged to him. An important question here 
occurs, whether the plaintiff herself has not ” 
produced evidence which prevents her re- 
covering in the present action. _ 
By the laws of this country, at the time the ~ 
partition already mentioned took place among — 
the heirs of Brady, if an individual disappear- 
ed, and no intelligence was had of his fate, “§ 
he was .presumed to live one hundred years, 4 
from the date of his birth, unless evidence was 
furnished to the contrary, by those interested. 
to destroy this presumption, and establish his 
decease, Febrero addicionado, par. 2, hb. 3, cap. 


1, see. 7, no. 373. Curia Phikipica, juicio civil, vot 2 
p. 1, sec. 17, no. 22, and on failure of that evi-. 
dence, the heirs whom the law would have 











i __ the plaintiff and her co-heirs might easily have 
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i called to his succession, in case of his death, — a 








could only take possession of his property as yw~ 
° ee ° SassMAN : 
curators, and be authorised to administer it w. - 





Amr & wire. 





on giving security;(see authorities cited.) In 
this case then, the plaintiff, instead of proving 
that she is the heir of John Brady, deceased, 
and as such, entitled to the land that once 
belonged to him, has proved something en- 
tirely different, namely, that Brady, her ances- 
tor, is yet alive; for that is the conclusion 

_ which the law compels us to draw from facts, ’ 
such as are here proved before us. | . A 
If then the plaintiff's father is still alive, or 7 

, presumed by law to be so, and the plaintiff } 
~ herself has.established the fact which creates 
that presumption in a suit, wherein she claims 
property, as his heir, it is impossible she can 

_ recover; for she disproves that which is the 
basis of herdemand. The law has pointed out 

a mode, and an easy anda safe one, by which 



























the presumptive heirs of persons who may 


have disappeared, can be put in possession of 
the property they leave behind. This mode 


pursued. In doing so, they would have assur- 
ed their own rights, and preserved those of 
the absentee, whose death the law is so far 
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from presuming, that it watches over and pros a 
tects his property for a number of years, in 
the hope,'and expectation that he may again — 






return. The motives whith induced the le 
gislator to thus guard the estate of absent per 
sons, or of those who may have disappeared, | 








are obvious, and this court feels that it is ims q 


portant to society that the law on this subject | ’ 
should be strictly and rigidly inforccd. ‘a 
The question now before the court has 
been very ably examined, in a case repo - 
ed in Merlin’s Questions de Droit. There the. 
heirs demanded property in right of a person 
who had been absent, and not heard of for, 
forty years, and they grounded their demand — 
on the presumption, which this length of time _ 
created, of his death. It was, however, clearly : 


‘shown, that not only did the law refuse to — 





lend itself to such doctrine, but, that on the 3 

contrary, it presumed the absentee alive, une 
til the period of 100 years elapsed from his 7 | 
birth, and judgment was accordingly given in 


favour of those who held the property, which : : ! 


the heirs thus claimed. 

The principle here involved, was also well — 
considered in the case of Hayes vs. Berwick, 
decided in the late superior court, 2 Martin, 
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138, a case very similar in its principal Eas’s Distie. 
features to the present. The plaintiffs clam- wwe 
eda tract of land, in right of their ancestor. RE Se 
To establish their title, they proved that their ‘ 
father had left Louisiana twenty years before 4 
the inception of the suit, and had not since 4 
been heard of. On this evidence the: court 

held, (and we think correctly) that the plain- 

tiffs could not recover, as the law presumed 

the ancestor still:to exist. 

. In the declaration made by the wife.of Bra- 


dy, before the judge of German Coast, a copy 






= B° 















of which is annexed to the plaintiff's petition, 
and has been already referred to. She states, 
“ that having obtained a decree of the court, 








authorising her to sell her husband’s property, 
who had disappeared,” she came before him to 
| declare that the heirs intended to partake it 
; 3 amicably, &c. It occurred to the court, asa 
. i question necessary to be examined, whether the 
declaration did not furnish evidence, that :the 
1 _ heirs might have been authorised to take the 












. @ _ steps they did, in relation to their ancestor’s 
| estate. Weare satisfied, however, that it is 
"not legal and sufficient evidence of the fact, 

| thatthe bare recital of a decree of a court of 

j : justice, in a private instrument, and. that too, 


Vou. rx. 34 








“ q 
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a Ht Distiet. hy a person interested in establishing the fact, a 


| teem isnot the best evidence, that such a decree | 

es ras given; a copy of the judgment, not a de. 

Aims & wirk. -Jaration of the party claiming under it, ong 
to have been produced. 

But the plaintiff insists that the defendants 
in this suit, have not the right to take advan 
tage of these defects, because she says they” 
claim under the same title she does, and | 
prove this, refers to the record, where it e 
pears, that Sassman, her husband, sold the pre 
mises now claimed, to Francoise Rulle, with, 
whom one of the present defendants, Aimé, | 
was first married. The defendants deny that 
they rely on this title, or that aps set it up ino 
the court below. ; 3 

On looking into the statement of evidence 
sent up, we find that it is not stated by whom 
this document was produced. It follows, in 
order, the other written testimony offered on 4 a 

_ the trial by the plaintiff; it precedes the parol & 
proof produced by her, and it is not at al 
connected on the record with the other evi- J 
dence of the defendant. This, in itself, cre- q 
ates a strong presumption who introduced ity 7 
but a much stronger one arises from the fact, J 

that, without it, the plaintiff would not have. } 








































aon See 2. 
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a a produced any proof on a point. indispensable East'n 


in her cause; the. identity of the premises 
claimed: when, tothe defendant it, was not ne- 
necessary, because they did not sit up sith in 
their answer. We are bound, therefore, to pre- 
sume, that this document was offered on the 


trial by the party who had an interest in do» 


ing so. 
Taking this for eid, we are of opinion, 


that, in a case like this, when the defendant 
pleads the general issue alone, and does 
not set up title, the plaintiff cannot be re- 
lieved from the necessity of proving a legal 
title in herself, by shewing that the defendant 
too has a defective one, which emanates from 
the same source. How can the court tell 
that this is the only title by which the defen- 
dants hold the premises ? 

The opinion just delivered, renders it un- 


necessary to examine if the objection taken 


to the parol evidence, introduced by the de- 
fendant, is well founded or otherwise. 


On the whole, we think that the plaintiff has’ 


not made out a case which shews that she had 
a legal title to the premises, and consequently, 
that the district judge erred in giving sae 
ment against the defendants. 

















om 


Anse & wire. 
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Eastin Dist It is therefore ordered, ‘adjudged, and ‘¢ al 


\en-w. creed, that the judgment of the district court; 
_ ‘Saseeas be annulled, .avoided and reversed, that there) 

semen judgment for the defendants, as in case off § 
a-non-suit, and that the plaintiff and appelsi 


lee pay the cost of this appeal. | 










Hennen, for the plaintiff, Mazureau for the 
defendants. 


a 


i” 
—~— a 


GORDON & AL. vs. M‘CARTY. : 


; . ba 
The delega~ AppeaL from the court of the first district. ~ 
tion by which a et 
debtor gives to A Mies q 
the. eapditor 6 Martin, J. delivered the opinion of thet 
new debtor, who peek? q 
obliges himself court. The: plaintiffs sue for the amount off” 
towards suc agi 
creditor, does sundry goods .sold by them to the defendant;i 
not operate a e ae 
novation unless who pleaded the general issue; and that, iff” 

e creditor has 4 
expressly de- any goods were taken for him, in the plain- ~ 
clared, that he : 


intends to dis- tiffs store, it was understood they were to bey’ _ 
charge his deb- 


tor, whohas and they were actually, paid for by P. La’ — 
made the obli- F ce 
gation. nusse, to whom he has reimbursed the amount: ~ 
of them. : oe 

Benoit, a witness of the plaintiffs deposed, 7 q 

he was a clerk of theirs in 1819, and was in. + 

their store when the defendant, and P. La- 


nusse, came to buy goods. The defendant, se- 
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._ veral times requested, that a separate account "sn? Tiare 


might be kept of the goods purchased by him; Bhatt 
that, some time after, the witness called on vs 
Lanusse for a settlement, and was told the — 
defendant had carried his bill of parcels home; 
whereupon he made out a new one, but he is 

not certain whether he included in it the 

goods purchased by both the defendant and 

P. Lanusse. . The latter gave his own sepa- 

rate note for the whole. The goods men- 

tioned in the petition were sold to the defen- 

dant, at the time, and for the price there stated. 

The goods sold to the defendant, and those 

sold to Lanusse were debited respectively. 


Separate ‘accounts, or bills of parcels, were 
delivered to each of them. The account 
carried by the witnéss to Lanusse, included 


the account of the goods purchased by the 
defendant, and those purchased by Lanusse’ 

- Neither of the plaintiffs knew in what man- 
ner that account was made. He was author- 
ised to collect debts due to the plaintiffs, and 
to give acquittances. 

L’Espout was a clerk to Lanusse, when 
Benoit brought the plaintiffs account. for the 
goods purchased by the defendant and La- 
nusse. The plaintiffs were credited in La- 








\er-w dant debited for his portion; and afterward a i sf 
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nusse’s books for the whole, and the defe 









Gomme” Lanusse gave his note to the plaintiffs for the 
MiCanrr. 


whole account. The defendant settled wit 
Lanusse, and paid him the amount of bie | 
goods, before Lanusse’s note to the plein 
was protested. 

The distriet court gave judgment for the 
plaintiffs, and the defendant appealed. 


The plaintiffs have proven, that the got } 
the price of which they claim, were purchased 
from them by the defendant, and for his ove q 
account. He, therefore, became indebted to” 
them, and is not discharged by the note of 
Lanusse, which the plaintiffs received. 

The delegation by which a debtor gives ta 


the creditor a new debtor, who obliges hieen A 


self towards such creditor, does not operate. 
a novation, unless the creditor has expressly _ ; 
declared, that he intends to discharge his deb- 
tor, who has made the obligation, Civ. Code, 
296, art. 176. ? 


It is therefore ordered, adjudged, and de- 


creed, that the judgment of. the district court_- a 


be affirmed with costs. 


Eustis for plaintiffs, Turner for defendant. 
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ALLYN vs. WRIGHT. yt re 


ye a 
Aprreat from the court of the first.district. Ama 


- 8. 
ee cMaeiss 
Porter, J. delivered the opinion ofthe , : 
court. In this case, there is neither state-c@mt be re- 


ceived to con- 


ment of facts, bill of exceptions, special ver- ‘cict the gar- 


dict, nor certificate of the judge, that the wigs Soaked 
record contains all’ the matters on which the ™ patties. 
case was tried in the first instance. But the 
garnishees insist, that there are sufficient 

‘errors appearing in the proceedings, as sent 

“up here, to authorise the court to reverse the 

_ judgment given against them. 

The errors they allege to be, 

1. That by their ‘answer to the interroga- 
tories propounded them, they had ‘shewn that 
there was not either credits or effects of the 
absent debtor in their hands; and, 

«2. That if testimony was introduced to con-— 
tradict the answers filed by them, they should 
have had notice of the time when that testi- 
mony was to be taken. And, that this notice 
does not appear to have been given therein. 

To authorise judgment ‘against ‘the garni- 
shees, the record must shew, either that their 
answers to the interrogatories justify it, or that 
they were legally notified that these answers 
would be disproved by testimony. 





2 


ve, wat ft fat q 


Bigs Pose. 


aad 
ieee 


Weduue. 
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A i sageyse f bce it 
This cause has inken a singular course, 


the Persons, against whom judgment has bee 
rendered \jas, garnishees, are not hose! on 
whom,the,attachment was served. The Cor.” 
rectness of this might be well doubted, if they. 4 
had \not, voluntafily come before the- -courh, ’ 
and made themselves parties to’ the proceeds 
ings carned on. against others. ‘ | 
,, The. petition ,alleges, eredits and effects of 
ae absent debtor, within the jurisdiction v1 
the, court, and. particularly .in the hands “of 
R. Dyson and Robertson and Palmer. a - 
,, The sheriff returns the attachment levi od 
on, the goods, credits, effects, &c. of Wright,” 4 


the debtory.in the hands of Robert Dyson; : 
and Robertson and Palmer. : 


., Robertson and Palmer discharge them — 
aglyes, by their answer to the interrogatories, 

George Dyson, attorney’in fact, for Robert’ ” 
Dyson, the person in whose hands the credits @ 
and effects of the absent debtor had been at | 
tached, swears, that he has nothing belonging j 
to him in his possession; but, that property to. 7 
the amount of $800 was put into the hands of — 
the late M‘Millan and Dyson, by a person. 
named Walker, which he has sinceunderstood, 
belonged to J. Wright; and that there may 
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be under his controul, of said property, about ©ss's District 
eight hundred dollars. yng 
Next, M‘Millan and Dyson, a co-partnership, = 


already dissolved, appear, by a Mr. Sloane, 
their attorney in fact, to make an amended 
answer. He swears, that prior to levying the 
attachment, the balance in the hands of M‘Mil- 
lan and Dyson, due one Walker, in which he 
understood Wright, the defendant, had an in- 
terest, was already passed to the credit of 
Robertson and Palmer. Se 

Judgment has been rendered in the district 
court against M‘Millan and Dyson, garnishees 
of Wright, the absent debtor, and, we think, 
erroneously. The answer of Sloane, their 
attorney in fact, shews, that at the time the 
attachment was levied, they had no property, 
credits, or effects ofthe defendant’s in their 
hands, and‘ this want of proof in the answer, 
cannst be supplied by what is sworn to by 
George Dyson, who is attorney in fact, for 
another person, viz. Robert Dyson. 

If, as is most probable, testimony was re- 
ceived in the court below, to disprove the an- 
swer filed, and judgment was given against 
the garnishee on that testimony, notice to 
him of the intention to do so, should have 
Vot. 1x. 35 
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been given as the law requires; and the facet | 
_that it was thus given, ought to appear on” 
record;' otherwise, this court would appear 
to sanction proceedings, by which, persons so 
situated, might be ruined by ex parte exami- 





~ ‘It is therefore ordered, adjudged, and de: 
creed, that the judgment of the district court — 
be annulled; avoided, and reversed, and that 
the cause be remanded for a new trial, with 
directions to the district judge, not to hear 
any testimony to contradict the answers filed 
by the appellants, M‘Millan and Dyson, until, 
it shall be made appear by the plaintiff, that — 
réasonable notice'has been given them, that 
testimony would be offered to disprove the 
facts sworn to in their answers. It is further 
ordered, adjudged, and decreed, that the 
plaintiff and appellee pay the costs of this 
appeal. 


Carleton for the plaintiff, Smith for the gar- 
nishees. . 
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ta 


' istrict. 
MOLLON & AL. vs. THOMPSON 4 ALe . .. “Sa tea, 


Appeat from the court of the first district.’ ‘Moxon & aa 


Maruews, J. delivered the opinion of the 
court. This case is submitted, on an assign Enor in w- 


ceiving or 


ment of errors, alleged to be. Seoliieed ON) weighing evi- 


dence cannot be 
the record. -« #¢ dassigned as ap- 


The first relates to evidence given m sthipefecors er 
court a quo, by the plaintiffs, in support of their 
claim. Every. thing, which is connected with 
the facts of a cause, ought to appear in some: 
one of the modes pointed out by the. law, for 
bringing up appeals, so as to authorise an en-. 
tire re-examination of the case, both as to.law. 
and facts, The party to a suit, who requires: 
the reversal of a judgment, on account, of .a; 
mistake or.¢rror in receiving or weighing evi, 
dence, by the inferior court, must proceed by 
a bill of exceptions, and statement of facts, or. 
by having the testimony taken down. Want “AF 
of evidence to support a judgment, cannot be 
assigned as error, apparent on the record. 
The appellants, therefore, fail on the error 
first assigned. 

The second error, which relates to the pes 
tition, appears, on examination, wholly unte- 
nable; and the third, the solidity of which 
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oats — depends entirely on the two first, cannot sup- 


w—~ port them. 
Motion & au. 
vs. 
THomPson 


& at It is therefore ofdered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs; with an. addition of 
six per cent. for the damages sustained by the 
appellees, by the frivolous appeal. | 


Eustis for the plaintiff, Maybose for the de- 
fendants. 


ee oe 


WALLER vs. LOUISIANA INSURANCE COMPANY, 


If the copper Appeal from the court of the first district. 
be taken off a 


vessel, this be- 


ing rendered ne- Porter, J. delivered the opinion of the 
cessary, on ac- 


count of the im court.* This suit was commenced on an in- 
jury she had sus- 


tained, the. in- surance effected on a pilot-boat at the Balize, 
surers cannot a- ‘ 


vail themselves called the Eliza Patterson. The petition 
of this being gies ' 


done without ayers, that by tempestuous weather and heavy _ 
their consent. : 

gales at sea, the said boat was greatly damag- 

ed. That the injuries she thus received, 

_made it necessary she should be repaired. 


That she was so, at the expence of the peti- 





* Martin, J. did not join inthis opinion, being a stock- 
holder of the company. 
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to pay. 


The answer consists of a general denial of sv 


all the allegations contained inthe petition. » 

The following facts were submitted: toa 
jury, on the part of the plaintiff 

1. Was an insurance effected:on the’ behge- 
ner Eliza Patterson, on the. day of Novem- 
ber, 1817, for a period of six months, as stated 
in the petition? baat 

The jury answer, yes. 

2. Was the amount of expence incurred by 
the plaintiff, for the repairs’ of his:said vessel, 


afterwards, during the insured period, the _ 
sum of $1386 60 cents, as stated i in the is = 


tition ? 


The jury answer, yes. ye , 


3. Were the repairs made necessary by the 


perils of the sea, to which she was exposed ' 
in the months of January and February, 1818,» » 
or from unseaworthiness of thé vessel priorto, _ 


and at the time of the insurance? '))'! 19 

The jury answer, that the vessel wds sea- 
worthy at the time of insurance, arid thé iéx- 
pence incurred were rendered necessary ry by 
the perils of the sea, 


4 
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tioner, and that these repaifi cost the sum of. a gt 


$1386 60 cents, which the defendants refuse sa 
wa Wassne : 


Lowsiane: In- 
RANCH Com, 
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East Distilete. A, Does it appear, that during the insured 
Ow period, she was insufficiently manned, rigged, 
aaah or found; or, that there was, on the part. of 

mt the insured, in fact, a want of care or skill in 

the conduct of the said vessel ? 


The jury answer, no. 


Facts on the part of the defendants. 

1. That the said schooner, Eliza Patterson, 
was not, at the commencement of the voyage, 
after the voyage began, and during the con- 
tinuance of the same, sea-worthy. 

The jury answer, that she was sea-worthy. 

2. That after the insurance, mentioned in 
the petition, was effected, and before the loss 
was sustained, the bottom of the said scheo- 
ner was changed, by taking off her copper, 

without the leave of the defendants, so as to 
affect the risk. — ; 

The jury answer, to the second question 
submitted by the defendants, that the copper 
was taken off, but that there is no evidence 
that it was taken with or without the leave of 
the defendants; that the taking off of the 
copper was rendered necessary after the 
damage she had sustained at sea. It is the 
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opinion of the jury, that it did not invalidate 
the policy. 

3. That there was a deviation from the 
voyage insured. 

The jury answer, no. 

The district court gave judgment for the 
plaintiff, and the defendants appealed. 


The case is submitted to us without argu- 
ment, and we think, on the facts found by the 
jury, that the plaintiff is entitled to recover. 

The only defence which the defendants 
have attempted to maintain, viz. a change, 
without their consent, in the condition of the 
vessel, after she was insured, by taking the 
copper off her bottom, has been destroyed by 
the verdict, which declares, that this change 
was rendered necessary after the damage she 
had sustained at sea. We are of opinion, 
that under these circumstances, the consent 
of the defendants was not required to autho- 
rise the alteration; and it is therefore order- 
ed, adjudged, and decreed, that the judgment 
of the district court be affirmed with costs. 


Smith for the plaintiff Dunean for the de- 
fendants. 
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oon Diewiat. WOOLSEY vs. PAULDING. 


PV 


Wootser Apprat from the court of the first district, 


vs. 
PavLpINe. ; ‘ os 
Porter, J. delivered the opinion of ‘the 
After the jury 


issworn, itistoo court. ‘This action was commenced on a 


late t . 
that the suit be promissory note for $15000, executed at New- 


ae vetl York, on the 15th July, 1814, by Marquand | 
tiff did not an- : 


swer the defen- 20d Paulding. This partnership is alleged 


dant’s int ° F ' 
garies. tO Consist of two persons, viz. Isaac Marqu- 


may readhisae, and and Cornelius Paulding; that they car: 


t a . e. e 
por —. ried on business in New-Orleans, under the 


Though ke faitea rm of Cornelius Paulding and Co. and in 
parr — New-York, under that signed to the note. 


Mar neg The sum of $12,317 99 cents, is stated to be 


Sasa due, and judgment is demanded for it. 


and the plamag ‘The note is attached to the petition. There 


— pee is indorsed on it a credit for $3425 75 cents, 
orgintianwes and for all the interest that had accrued up 


soon the sup- to the 21st of January, 1818. 


fungi To this petition, Cornelius Paulding, one 


ws admitted, bat Of the defendants, filed a separate answer, in 


beread. which he, first, pleads the general issue, and 


A strong case 


must be made then specially, that he is not indebted, in his 


ttoinducethe __; k ; 
supreme courtto Private capacity, nor as a partner, with the 


remand a case ° 


for a new trial, SAid_Marquand, to the petitioner; that if 


h li- ? e ° ° 
cation wasmade Marquand was indebted, it must be on his 


for it below. 


private account, and not as partner. To this 
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answer, there are subjoined various interro- Ess’. Dieta 


gatories. . 
A supplemental answer was bs is put> Siseeemt 


in by consent, in which. it is alleged, that the Ranipawe. 





e , A . 
transaction between Woolsey and Marquand je::ccatories re. 
. e . d b 
was not a partnership, but a private one, for al he Sa 
’ -- : 
the use and benefit of the said Marquand; cumonnell 


that the note on which this suit is brought, = prs og 


was one of two, notes, for the repayment of 3" peodin meen 
which, the said Marquand pledged 930 shares jen, * 
of the stock of the Phenix Bank, late New- 
York Manufacturing Company. That the 
stock pledged for the re-payment of the note 
on which this suit is brought, is more than 
sufficient to pay for the same; and that the 
defendant never had any knowlege of the 
loan from Woolsey to Marquand.. To this 
answer several interrogatories are also an- 
nexed. 
Issues were made up and submitted toa. 
special jury, who found a number of facts. 
The court gave judgment for the plaintiff, 
and the defendant appealed. 
During the progress of the trial, several 
bills of exceptions were taken, which will be 
hereafter noticed. 


The defendant and appellant now insists, 
Vou. 1x. 36 






~ 
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1, That the suit ought to have been dis. 


ein missed on his application in the court below, 









because the plaintiff neglected to answer the 
interrogatories submitted to him. a 
2. That the cause ought to be sent back 
for a new trial. “4 
3. That if this is not done, judgment must 
be rendered for the defendant; and vin 4 
that, if the court decides against him, on all : 
these points, that the judgment must be — 
amended as it respects the interest. 


I The first ground taken by the defendant, — 
is brought before us in the second bill of ex- | 





ceptions, which states, that after the jury had 
been sworn, the defendant moved to have 


the petition dismissed, because the plaintiff _ 


had failed to reply to the interrogatories an- — 4 


nexed to the answer. 

We are of opinion, that this application 
came too late, and that the district judge did 
not err when he refused to accede to it. If 
the testimony of the plaintiff was important to 
the defendant, and was improperly withheld 
from him, he might have refused to enter into 
the trial. But having once done so, he had 
no more right to move to have the cause dis- 
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missed, because he wanted that testimony, 2e#’n District 
than he would, at that stage of the proceed- rn 

. . oo Hi 
ings, to have obtained a continuance, bes pita: 
cause he had not within his reath othér evie 


dence material to his défence. 


$y: 


IIx The next point made by the appellant, 
that the cause ought to be sent back for @ 
new trial, is endeavoured to. be maintained, 
as well on bills of exceptions, taken to the 
introduction Of testimeny, as on the finding of 
the jury on some of the facts submitted. 

The first bill of exceptions states, that on 
the trial, the judge permitted the plaintiff to 
read answers to the supplemental interroga+ 
tories, although ‘it was objected, that he 
had failed to reply to those annexed to the 
original answer; and it is now urged, that 
these interrogatories ‘formed but one whole, 
and could not be divided. 

If there was any sound objection to the 
course here pursued, which we are far from 
admitting, we think, at any rate, the defen- 
dant cannot make it. For if error does exist 
in the proceeding, it commenced with him. 
If these interrogatories formed *but one whole, 
why were they not put together. and at the 
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same time? That which is asked separately,’ ‘ 
may be surely answered in the same way, 
and the district judge certainly did not err | 
when he held, that the plaintiff had a right 
thus to reply to them® 


IIL. Another decision of the district court, — 
complained of, is, that which admitted @ wit- i® 


ness to'state certain admissions of the defen. | 


dant, as to the sum which he owéd the plain-~ 


tiff. These admissions, itis contended, were 


made in the hope and prospect of a compro- 
mise, and cannot, therefore, be given in evi- 
dence. If it appeared to this court, that they 
had been so made, we should: certainly have 
held with the defendant’s counsel, that they 
could not be received. But we cannot gather 
from any thing, shewn to us, that this was the 
fact. We do not know, in truth, that at the 
time there was any dispute between the par- 
ties, as to the amount due; and are, therefore, 
of opinion, that the evidence was proper to 
be submitted to the jury. 

We are next called on to remand the cause, 
because the judge charged the jury, that an 
answer to one‘interrogatory was virtually an 


answer to another, if both were the same in 
substance. 
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By the bill of exceptions taken to this opi- Past’s District. 


nion, it appears that the defendant, having 
failed to get the cause dismissed, by reason 
of the interrogatories not being answered, 


then turned round, and urged, they must be 


taken as confessed. The judge admitted the 
correctness of. the doctrine, but stated to the 
jury that when the same question had been 
put in the second, or supplemental answer, 
filed by the*%defendant, the answer to this 
‘question destroyed the presumption which 
the law would otherwise have created, from 
not replying to the first. In this opinion, 
which is sound sense, and which violates no 
technical rule, this court fully coincides. 
We now come to the facts submitted, and 
the answers thereto, which the defendant in- 
sists, are found by the jury so defectively, 
that a new trial is necessary to do justice 
between the parties. : 
Before entering on this enquiry, we think 
proper to state, that we shall always require 
a strong case to be made out, to induce us to 
remand a cause for a new trial, when no ap- 
plication to obtain the same relief was made 
in the court below, and this—first, from a wish 
to discountenance a course of proceeding, 
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court, must necessarily bring with it great de. _ 
lay; and secondly, because we lose the benefit 
of the opinion, and information of the judge 
who tried the cause, who saw how it wags — 


conducted, and who heard the witnesses, 
The statute which gives this court the per 


mission to remand for a new trial, “ when the. 
justice of the case requires it,”,meant to con- 


fer an authority that would enable us to pre- 
vent injustice, in’ causes so circumstanced, 


that without this power one could not reach ~ 
their merit, but left the ordinary application, 3 
on common grounds, to the court who tried © 


the cause. This intention of the legislature 
is manifest, from the provision contained in 
Martin’s Digest, vol. 2, page 202, which de- 
clares, that a new trial shall not be granted, unless 
the metion is made in sufficient time, to ena«. 
ble the court to prohounce on it, during the 
session at which the trial of the cause is had. 
Our attention is first called to the third fact; 
on the part of the plaintiff, the answer to whieh, 
it is alleged, amounts to a general verdict. 
The fact submitted, was in these words, 


“that the stock pledged for the payment of 


which, by permitting the party to apply here, 
\e~-~ for what he might have obtained in the other © 


i 
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the above note, has been sold by consent of Est» District. 


: Feb. 1821. Ci 
Cornelius Paulding and Isaac Marquand,and w~v~~ * 
the proceeds credited’ to the said note, and die 
° \ Pavnpine. 
after crediting the same, and all other pay- 
ments, the sum paid on said note, amounts to . 
,and no more.” Answer by Jury, « to 
$3424 75 cts. on the 21st of January, 1818, 
interest paid to that date.” 
It is clear, that this, so far from amounting 
to a general ‘verdict, which is a conclusion 
from all the facts and laws in the case, only 
finds one fact; and that is, the sum paid, for 
which the defendant is entitled to a credit. gf 
The next objection is, that in the finding of 
the jury, on the second fact submitted by the 
defendant, they refer to an account, which ac- 
count does not exist, and is not to be found in 
the record. | 
As the jury have found the facet positively, 
we do not think that the circumstance of their 
having added, “according to an account,” 
can, in any respect, vitiate the finding. 
The answers to the third and fourth facts, 
are stated to be given in so incomplete a man- 
ner, that the meaning of the jury is not intel- 
ligible. We believe, however, that the mean- 


ing to be drawn from them is plain, and ad- 
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mits but of one interpretation. The jury is 
asked, in the fourth interrogatory, “ were not 
930 shares of the stock of the Phenix Bank — 
pledged by Marquand to Woolsey? This they 


answer in the affirmative. Theyare next asked 


in the interrogatory immediately succeeding, — 
“were not 330 shares of the Phenix Bank — 
pledged by Marquand to Woolsey, for securing q 
the payment of the note of hand, to the petition 
annexed? And on this, they find that there — 
was not 330 shares pledged i addition to the 
930 aforesaid. This is certainly saying, that 
the 330 last mentioned, made a part of the 930, 
and that there was but that number pledged © 
in all. 

The finding to the sixth antorengnnyid ad- 
mits of the same explanation. 

The answers to the eighth and fourteenth 
questions, are next alleged to be inconsistent 
with each other, and that judgment cannot be 
given onthem. There is an apparent, but not 
a real contradiction here. The eighth fact sub- 
mitted to the jury is, “did Marquand pay any 
thing to Woolsey, on account of the monies 
stated in the petition, to be advanced to Mar- 
quand and Paulding ? To this, they answer, he 
did not. The fourteenth, requires them to 
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say, “if any payment was made on account 
of the note annexed to the petition, and on 
this they find that $3424 75 cts. were paid.” 

Now, although. both these facts relate to.a 
demand, arising from the same cause, and that 
is, the note on which suit is brought, they are 
still:perfectly consistent with eachother. For 
it is true, that the defendant has made a pay- 
ment on the note. But, as the petition only 
alleges the balance due, after deducting that 
payment, it is equally true, that there is no 
payment op account of the monies stated in the pe- 
tition to be advanced. 

The twelfth fact which inquires of the jury, 
at what time were the 930 shares of Phenix 
Bank stock, pledged to the plaintiff, by de- 
fendant’s partner, is answered, “ believed 
to be pledged when the money was loaned,” 
and this finding, it is said also, requires a new 
trial. “We do not, however, think so, for al- 
lowing the defendant,to fix any date he pleases 
for the period when the stock was pledg- 
ed, it cannot alter the judgment, which the 
other facts, found in the cause, compel the 
court to pronounce.” 


om 
Ill. The last point, made by the defendant 


Vou. Ix. 37 
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Best'n Distriet. jg, that judgment ought to be given in his fa. 


Feb. 1821. 
Pry 
Wootsry 


& 


vour, because (as is alleged) the plaintiff, 
not having answered the interrogatories pro- 


pounded to him, they must therefore be taken 


as confessed, and the finding of the jury, con 
trary to such confession, is void. 

The answer to these interrogatories was 
first taken before a notary public, who certi- 
fied them under the seal of his office. This 
not being considered sufficient, they were 
again drawn up, and sworn to before Cadwal- 
lader D. Colden, mayor of the city ot New- 
York, who attests the fact under the seal of 
the mayoralty of the city. To this there is 
added a certificate of governor Clinton, under 
the privy seal of the state, that he is mayor, 
and that full faith and credit is due to his offi- 
cial acts. The bill of exceptions also states, 
that the plaintiff offered proof of the identity 
of the seals, and that of the hand writing of 
the respective signatures already mentioned. 

The judge refused to admit these answers 
so certified, and the plaintiff excepted. 


B: 2 


It is now contended, that they were proper- 
ly rejected, because the mode pointed out by 
_ the acts of congress for : authenticating records 
and judicial proceedings of a state, so that 
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they may be given in evidence in another, 
has not been pursued in the a annex- 
ed to them. 

The first legislative provision, on this sub- 
ject, is contained im an act of congress, passed 


26th of May, 1790, which provides, « that the’ 
acts of the legislature of, the several states, 


shall be authenticated by;Maving the seal of 
the respective states affixed thereto: that the 


records and judicial proceedings of the courts of 


any state shall be proved and admitted by the 
attestation of the clerk. 

Now, this is not a record of another state, 
for the original is sent on here, and no “ memo- 
rial or remembrance” of it is preserved: in the 
place where it is. taken; Is it then a judicial 
proceeding of a court of another state? We think 
not, nor can it be so considered, unless it ie 
adopted as a principle, that every official act 
of a single magistrate is one. For surely the 
administering of an oath to a person present- 
ing himself to swear, to a voluntary affidavit, 
is not the judicial proceedings of the court of an- 
other state. It can hardly be called a judi- 
cial proceeding of the individual who takes 
the affidavit, but certainly makes not a part of 
the proceedings of their courts. 
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gress never was intended to embrace such a 
case as that now before the court, that doubt ig 
completely removed, when we consider the 
mode of proof required by:it, “ the attestation 
of the clerk of the court; with the seal, if there _ 
is one, and the certificate of the’ presiding — 
judge, that it is in due form.” We are not — 
acquainted with the laws of any state, in the 
union, which have provided magistrates, act- 
ing ina single and distinct capacity,’ witha — 
clerk, &c. and the other means of complying — 
with these provisions: hence we conclude, 
they were not intended toembrace such a case — 
as the present, and unless we were to decide, 
that answers to interrogatories must; in every 
instance where the party lives’ in our sister — 
states, be sworn to before a’ court so consti- 
tuted, as to admit of their proceedings being 
authenticated in the’ manner pointed ‘out by 
the act already referred to, we cannot reject 
all other legal proof of the fact. 

It was, however, more particularly urged in 
argument, that this case came within the pro- 
visions of the act of congress, passed 27th 
March, 1804, supplementary to that suit cited 
and commented on. The part ofthat act ne. 


If any doubt remained, that the act of con- | 
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cessary to be quoted for a correct understand- Fass Distict. 
ing of the point; now ‘beforé the court, is, that — 
which‘innumerates what kind ‘of acts are ne- 

cessary to be thus proved. Its words are, that 

« from and after the: passing of this act, all re- 

cords and exemplification of office books, which 


are, ormay be kept in any public office of a 


A vs. 
PaULDING. 


state, not appertaining to a court, shall be 
proved:and admitted in any other court or of- 
fice, by the keeper of said records or books, 
and the seal of his office thereto annexed, if 
there be a seal. &c,” : 

We deem it unnecessary to enter into any 
reasoning, to chow Me this law is not in any 
way applicable to the case before the ‘court. 
That which provides alone for the attestation 
of records and office books, by the keeper of these 
records and books, cannot, for a moment, be 
held to have any relation to an act where the 
original, instead of being: recorded: there, is 
sent on here; and, on the whole, it is evident to 
the court, that the acts of congress, on this sub- 
ject were intended to provide for the authen- 
tication and proof of those proceedings, which 
are matters of record in the state from whence 
they are taken. 

We doftot wish, however, to be understood 
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~~ cated, in the mode pointed out by the act of 


WooLser 
vs. 


1804, we should not have held it sufficient, 


Fase: that act having done little more. than make 


a statutory provision of what was already a — 


general rule of evidence. 2 Cranch, 238... 
It now only remains to consider whether the 

plaintiff offered legal proof of the answers 

to these interrogatories being sworn to, and 


we are all satisfied that he did, and that the 
evidence should have been received, 3 Johns, ; 
Rep. 231, 7 ibid. 514, 8 Massachusetts, 273, 


Philips’ Evidence, 319. 


Arriving, at last, at the merits of the casey 


whieh the ingenuity of counsel has made it 80 
difficult to reach, we find the facts alleged 
in, the petition, on which recovery is demand- 
ed, fully made out, and supported by the ver. 
dict of the jury, on the facts submitted te 
them, and the interest given by the court be- 
low, has been legally established, according to 
the principles recognized by this court, in the 
case of Boggs vs. Reed, 5 Martin, 673. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the distfict court 
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be ~ oe with costs, and that the defendant aa a 
and appellant pay the costs of this appeal. aw 
— 


Livingston for the plaintiff, Hennen for the Pavupixe. 
defendant. 


—p=—— 
PEABODY & AL: vs. CARROL. 
Apreat from the court of the first district. when the sale 


of a slave is un- 


Maruews, J. delivered the opinion of the try wea, gcuti 


ous; Or conven- 


court. In this suit, which originated by at- tional delivery, 


h till liabl 
tachment, two slaves have been seized as the fh aes 


property of the defendant, and are claimed fn.” — 
by A. Hynes, as belonging to him. 

In support of his claim, he offers in evi-’ 
dence, a bill of sale from the defendant, the 
fairness and genuineness of which seems not 
be disputed; but it does not appear, that the 
sale was.attended with a delivery of the pro- 
perty. 

There is a provision in our statute, relating 
to the tradition or delivery of slaves, which 
states, that it may take place, either by actual 
delivery made to the buyer, or by the mere 
consent of the parties, when the sale men- 
tions, that the thing has been sold and deli- 


vered. Civ. Code, 350, art. 28. 
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ay 
The bill of sale produced by the claimant; 


~~ contains-no clause expressive of such consent 


of the parties, as prescribed by the law cited. J 


It is in evidence, that the slaves were not, 
at the time of executing the sale, in the ae. 
tual possession of the vendor; but were on 
board of a keel-boat then descending the 
Mississippi, according to the testimony of 
Green, a witness examined in the cause ;-and 
according to the bill of sale, they were hired 
on board of the steam-boat, Gen. Jackson, 

If this sale is to be considered, as a con- 
tract, entered into, and completed in the state 
of Tennessee, which is by no means clear, 
we. have no evidence before us of the lex loci, ' 
and must, consequently, decide the case in 
conformity with the laws of the state where | 
the property is found, and the suit com , 
menced. In doing this, there is little diff- 
culty, if we adhere to former decisions, in 
similar cases, by which it has been establish- 
ed, that before actual delivery of the thing 
sold, it may be attached. by-the creditors of 
the vendor. Durnford vs. Brooke’s syndics, 3 
Martin, 222, Mumford vs. Norris, 4 ib. 25. 

As there has been no delivery of the slaves, 


either real, fictitious, or conventional, we are 
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of opinion, that the district court is erroneous ae? — 


in defiying them to the claimant: ES ee 
vs. 


Canron 




















* It is therefore ordered, adjudged, and de- 
creed; that the judgment be annulled, avoid- 
ed, and reversed ; but as there is not suffi- 
cient evidence, in the record, to authorise a 
judgment against the defendant, it is ordered, 
that the case be remanded, with directions 
to the judge to proceed therein, as if thé’ pro- 
perty attached did really iteapda to the ab- 
sent debtor. 


Livermore for plaintiffs, Preston for claimant. 


—_— 





KIRKMAN vs. HAMILTON § AL. 


Appeat from the court of the first district. A factor who 
has accepted 
os 7 , ta it draughts for his 
‘Martuews, J. delivered the opinion of the principal, has a 
eye is 9° lien on the goods 
court. This is a suit by attachment, wherein in his hands, 
which an at- 
a quantity of tobacco was seized, in the pos- taching creditor 
cannot defeat. 
session of Jackson, the garnishee, as the ‘pro- 


perty of the defendants. The former claims 
a lien on the tobacco, and a preference to be 
paid the sum of $5595 97 cents, out of the 
proceeds, as-creditor of the defendants, on 
Vow. x. 38 








298 


East’n District. account of a bill, or order, drawn by thét, for 4 


Feb. 1821. 
PQY 
KIRKMAN 


v8. 
Hamunton & 
AL. 





CASES IN THE SUPREME COURT 


$5000, in favour. of B. Williams, and $595 97 
cents, on other accounts. 

It appears by the evidence in the cause, 
that the bill was accepted by the garnishee, 
before the attachment was levied, and was to 
be paid out of the tobacco, subsequently at- 
tached in his hands. 

As the plaintiff does not contend against — 
the lien-and privilege claimed by the gar. 
nishee, to the extent of his own debt, it is only 
necessary to enquire what effect his accept. : 
ance, in favour of Williams, ought to’/have in 
opposition to the right claimed by the attach — 
ing creditor. 
, It has already been dateusiant by this 
court, in several cases, that, before the deli- 
very of the property sold, it is liable to be 
seized by thé creditors of the vendor. See 
the preceding case and those there citetl. On the 
authority of those decisions, the plaintiff's 


. counsel relies, as applicable to the present 


case. 


We are of opinion, that the situation of the 
claimant, in the case now under consideration, 
is clearly distinguishable from that of a vendee, 
who has not obtained the delivery of the 
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thing sold.. The garnishee does ie pretend oe ~~ igre 


to an absolute and exclusive right : -of. pro- 
perty, as in a sale; his pretensions’ do itot ex- 
tend to the entire exclusion of the’plaintiff’s 
right to attach the tobacco, as would happen 
in the case of a vendee, He only insists on 
his privilege and preference, as a possessor 
of the’ property of the defendants, who are 
indebted to him ; and, on his just and equitable 
claim, to be secured for his acceptance. 

If he claimed as a purchaser, and shewed 
a bona fide contract of sale, made previous to 
the levy of the attachment, the plaintiff would 
fail entirely, for the garnishee was in posses- 
sion of the property. » 

- Notwithstanding this clear and evident dis- 
tinction, between the claim of a vendee and 
that made by the garnishee, in the present 
case, let us suppose, that it may be somewhat 
different, to discern any sound reason, why a 
fair purchaser, who has paid the price of the 
thing bought, when the sale is unaccompanied 
by tradition, should be placed in a worse 
situation than a factor, who claims certain 
lieus on the property in his possession. To 
such difficulty and doubt, if they really do exist, 
it might be answered.that in relation to a sale, 
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the rules are positive, clear, and explicit, and 
laid down by the laws of the state while | 
commercial transactions (purely such) are 
to be governed by the customs and usages of 
merchants, or the lex mercatoria. 

Considering the right and claim of the gar 


nishee, in this case, under the government of — 


the law-merchant, we have not the least doubt _ 
of their legality and equity. When the owner 
of property is justly indebted to his factor 
or agent, who has the possession of it; “or 
when the latter has accepted the bills of the 
former;. or, in any other manner, has bound 
himself as principal to a third party, on the 
faith and credit arising from the property 
thus possessed by him we are of opinion, that 
it would be unjust and illegal to prefer the 
rights of an attaching creditor to those of the 
factor, whenever the transactions between the 
principal and agent, are in the usual and free 
course of trade, 4 Dallas, 279, 4 Mass. Rep. 
258, 263. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Livermore for plaintiff, Maybin for defendant. 
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STATE vs. JUDGE EEWIS. 


Appuicatioy for a mandamus. 


Porter, J. delivered the opinion of the 
court. In this case a writ of sequestration 
was obtained by Johnson & Ward, against 
Brandt & Foster, which, on motion of the de- 
fendants, the court discharged. An appeal 
was prayed from this decision, which was re- 
fused, and now on a rule served on the judge, 
réquiring him to shew cause why a mandamus 
should not issue, to compel him to allow said 
appeal as prayed for, he has assigned, as a 
reason why he did not grant it that there had 
not yet been rendered any definitive judgment 
in the cause from which an appeal would lie. 

We are of opinion, that this is not a good 
reason, and that the plaintiffs have a right to 
have a revision of that judgmenthere. ‘his 


Srate 
vs. 


Lewis. 

An appeal lies 
from the dis- 
charge of a writ 
of sequestration. 


court has already decided in ‘several cases, — 


but particularly in that of Prampin vs. Andry, 
4 Martin, 315. That, whenever the judgment 
or decree, in the court below, occasioned a 
grievance irreparable, it was one against which 
this. court ought to relieve, and that such 
a case was proper for-an appeal. Here the 
order quashing or discharging the writ of se- 
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An appeal lies 
from the dis- 
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questration, if improperly made, might forever 
have deprived the plaintiff of obtaining that, 
which was perhaps the very object that indu- 
ced him tocommence suit. It is clearly there. 
fore, within the principle which the court has 
established in the case before cited. Let the 
mandamus issue. | : 


—p— 
STATE vs. JUDGE LEWIS. 
Apptication for a mandamus. 


This case is similar to that just decided, of 
Johnson & Ward vs. Brandt & Foster, except 
that there the appeal prayed was from an or- 
der, discharging Foster from custody, after he 
had been arrested, and held in confinement, 
for want of bail. The judge has assigned the 
same reason as in the preceding case, that 
there has not yet been a final judgment; but 
here, as well as in that which we have this 
moment acted on, we think an improper dis- 
charge of the defendant out of custody, might 
work an irreperable injury to the plaintiff in 
the suit, and are of opinion, that in this case 
also a mandamus do issue. 
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Hoffman, for the plaintiffs. In this case the | eae hee 


plaintiffs have attached a quantity of cotton, a 

which the claimants contend is their property, bands. | | 
and was so at the time it was attached. The ‘ 
plaintiffs have obtained a judgment against 

the defendant, for the amount of their de- 


mand, from which there has been as yet, no 
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appeal placed on file in this court; and there- 
fore, the only issue in this case is, whether the 
claimants or the defendant were the owners 
of the cotton when attached. 

1. There was no delivery of the cotton in dis- 
pute, to the claimants, and therefore the right 
of property was in the defendant, when our 
attachment was laid. 





2. If a delivery to the claimants was made, it 
did not make them owners of the cotton, inas- 
much .as they received it as the factors or 
agents of the defendant. 





I. The claimants have filed a bill of lading, 
as their title to the cotton, making them the 
consignors and consignees, and which, in the 
absence of other proof, might be conclusive. 


os 


i 
1 
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East’n District. But the presumption, raised \by the bill of ‘By 


Feb. 182 


re lading, is, however, entirely destroyed by the 
ape 


testimony on record. We had a right to ex- 
Miavamish. 


plain the bill oflading,and to show that the de- 
fendant shipped the cotton, and not the claims 
ants, as mentioned in it: Maryland Insurane 
Co. vs. Radius, 6 Cranch, 338 ; Poiter' vs. Law 
ring, 1 Johns. Rep. 223. It cannot be*pre 
tended. the claimants were the owners of thé 
cotton at the time it was put on board the 
schooner Pearl, for the testimony is positive, 
that it was the product of defendant’s farit, 

and sent by him to the mouth of Pearl river, 
to be there shipped, by the first vessel bound 
to New-Orleans. 

It is also in proof, that the defendant is 4 
planter, and the claimants, commission mer 3 
chants, and that the cotton in question, is part 
of defendant’s crop, sent by him to the claim- 
ants, to be by them sold, to pay the debt due 
them. Rankin, the person in whose charge 
the cotton was put by the defendant, says, 
he took the bill of lading on file, but this was 
not as agent of the claimants, for it was with- 
out their knowledge. The claimants do not 
inform us, in their claim on file, whether they 
derive their title to the cotton from a sale, a 
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dation en payement,.or as a pledge. In every 
ease, however, a delivery is necessary to 
transfer the property, according’ to our laws, 
Durnford vs. syndics of Brookes, 3 Martin, 226. 
The claimants are bound to prove the pro- 
perty they claim, belongs to them, Lee vs. 
Bradlee § al., 8 Martin, 55. They: vely upoti 
the bill of lading as their title to the’ cott6n; 
which, let us suppose, for the sake of argument, 
is equivalent to a bill of sale; where is the 
evidence of a delivery? Willit be contended 
that a delivery to the carrier was a delivery 
to the claimants? By the common law, such 
may be the case when the property is shipped 
for and on the account and risk of the con- 
signee, 1 Johns. Rep. p.1. But, in this case, 
the bill of lading is silent as to the risk, it 
was, therefore, borne by the shipper, to make 
a delivery to the carrier, or delivery to the 
consignee, the carrier must be one specially 
famed, and employed by the consignee, and 
the property shipped at ‘his risk; such is the 
opinion of justice Buller, in Ellis vs. Hunt, 
3 Durnford §& East, 468. 

Such a delivery to the consignee, as would 
take away the right of stopping in transit, 
which the law gives the consignor, is neces- 


Vou. 1x. 39 
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sary to transfer property, to a vendeee, by 
our laws. Now, can it be said, that the de. 
fendant could not have exercised that right | 
after delivery to the carrier? Let.us now €h- 
quire, if there was adelivery of the cotton to 
the claimants, at the basin. Rankin says, | 
Ramsay came to the basin, and told the cap- 
tain of the\schooner, not to unload the cot- J 
ton, as he had no means of taking it away. 
Here then, was no delivery, for the cotton 
was neither seen nor counted by the laity 
ants; neither was there a delivery by con- 
sent of parties, propter magnitudinem ponderis, 
for that provision of the law is not applicable, 
being intended for pillars, and such like things 
of great weight, Domat. 1, 2, 2, art. 5. Be- 
sides, in the present case, the claimants re- 
fused to receive, when the offer to deliver 


was made by the captain: How can that be 


a delivery, which has not the effects of a de- 
livery, as between the parties, for if the cotton 
had been intended as a dation en payement, an 
actual delivery to the claimants, was neces- 


sary to put the risk of loss upon them? In 
the case already cited from 3 D. & E. 468, 
the goods were deposited in an inn, where 
the person to whom they were sent, put his 
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: * 
mark upon them, and the court deemed that East’'n District. 


a taking into possession; nothing equivalent 
was done in this case by the claimants, for the 
marking was such a receipt of the property, 
as to operate a complete transfer. In Durn- 
ford vs. syndics of Brookes, this court decided, 
that an actual removal of a part of the goods, 
comprised in the same bill of parcels, did not 
operate.a delivery of the remainder. 


II. But the cotton did not become the pro- 
perty of the claimants, by a delivery to them. 
The testimony in the case shews, the cotton 
was sent to the claimants, as factors of the de- 
fendant, a dation causa solutionis, out of the 
proceeds thereof. They did not purchase it, 
for there was no agreement to that effect, nor 
is there any evidence of an agreement to re- 
ceive it in payment ofa debt. In either case, 
it was necessary, that the weight and quality 
of the cotton should have been known to 
both parties, and that a price should have 
been agreed upon. Can the court then hesi- 
tate one moment; in believing, that the cotton 
in question, was sefifby the defendant, as 
produce most usually is, to be sold for the 
best price, by the claimants, and the proceeds 
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Enst'n District. nlacéd to ‘defendant’s credit. The receipt 


Feb. 1821. 
wy~ of the cotton, under such circumstances, made 


me vs. the claimants.the factors of the defendant, 


ae gave them a lien for a general balance, 


as decided in Patterson vs. M‘Gahie, 8 Martin, 
486, but did not make them owners of it. if 
authority be necessary to establish a prin. 
ciple so plain, we refer the court to Kinlock 
& al. vs. Craig, 3 Durnford & East, 119, and 
same case, 786, as decided in the House of 
Lords. That case is very similar to the one 
now before the court; for the shipment was 
not made at the risk of the consignees, and 
the property was sent to be sold, under like 
circumstances. Chief Baron Eyre, in deliver- 








ing the opinion of the judges, says, that the © 


transaction between the parties was as be- 
tween principal and factor, and not as be- 
tween vendor and vendee; and, therefore, the 
- consignee could have no property in the 
cargo. The same principle is also decided 
in syndics of Bermudez vs. Ibanez & al., 3 Mar- 
tin, 39, in which this court say, “a right to be 
paid out of the proceeds ofa sale, far from 
bearing any resemblan@@ to a right of pro- 
perty in the creditor, implies the very re- 
verse ; for it is a right to be exercised against 
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the. property of another. In no instance, Bam Disrice gs 
could an attaching creditor succeed against — Pw : 
his absent debtor, who has sent produce ire” tt 

M‘Laveu . 


for sale, if the mere circumstance of the deb# 
tor’s owing likewise to his factor, should en- 
able the factor to claim it as his property. 
When produce is sent to a merchant for sale, 
the freight is, almost, always, paid by him, 
and thus he becomes the creditor of the 
planter. But does the property thereby be- 
come his, or does even an advance upon it 
(which is often made) have such an effect? 
Surely not. Thus, we have shewn, that a de- 
livery of the cotton to the claimants would 
not have made it their property; and, there- 
fore, the only issue before the court, must be 
decided in our own favour. 

We are far from admitting, however, that 
the claimants. have a lien, as factors, in this: 
case: for an actual possession only can give 
it. But let us suppose, for a moment, they 
had such a possession, can this court decree 
them what they do not ask? Can a judg- 
ment be rendered distinct from that prayed 
for in the petition or¢laim? Surely no argu- 
ment can be necessary to shew, that such a 
doctrine would break down every thing like 
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Bast'n District. system in jurisprudence. We say, also, jt — 
“~~ would be contrary to positive law, Partida, 
— 3, 22,16. The court cannot say the cotton! 
MLavensan “is insufficient to pay the debt due the claim. — 
ants, and that, therefore, we can take nothing 
by our attachment; for, there is no evidence i 
on record, as to the value of the cotton, and 4 
the court cannot look elsewhere for informa. : 
tion. It is a question of fact, and should have , 
been proved. Had the claimants asked to : 
be paid, by privilege, as factors of the. defen. | 
dant, the court would haye so decreed, upon . 
their shewing they were in possession of the 
cotton; but a judgment for the thing itself is 
prayed for. We conclude, by saying; 1. That 
an actual delivery of the cotton, to the claim. ’ 
ants, was necessary to support a claim, either — 
as the vendees or factors of the defendant, 
and, that no delivery was made. 2. That as 
factors, the claimants cannot have a judgment 
for the property itself, and that the court must . 
render a judgment conformably to the issue 
between the parties. 
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Eustis, for the claimants. There was a 
complete delivery of the cotton to the claim. 
ants, Rankin received it from the defendant, 
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with directions, on its arrival at the mouth of 24#’s District 


Pearl river, to ship it to the claimants; and www 
. ° aT ee ° CanFieLp&aL 
accordingly did ship it in their name, and =. 


to their address. When the bill of lading 
reached their hands, the cotton was so com- 
pletely theirs, that they might have effectually 
resisted the defendant’s attempt to give it a 
different direction. They had, at all events, 
such special property in it, as enabled them 
to maintain an action against any person in- | 
terfering with it, or withholding it from them. 
The captain of the Pearl was accountable to 
them, and to them alone; for, in the bill of la- 
ding, he had acknowledged them for (as they 
really were) the shippers and consignees of 
the cotton. 

‘The claimants were something more than 
the agents or factors of the defendant. They 
were creditors, who had stipulated that the 
crop of the latter should be placed in their 
hands, in order that, by a sale of it, they 
might reimburse themselves the advances, ° 
which, on his pledged faith of securing them 
by the possession of the Cotton, they had 
made him. 

The principal object of the bailment of the 
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East’n District. i 
vy waste their advances. They were pawnees, with 


ye authority to sell. ij 
— The defendant could not, by any possible 
M‘Laveu.in. . . 
legal means, have regained the possession of 
his cotton, without securing the cliamants, 
No sale of his could have affected the rights 
and possession of the latter. Neither can his 
creditors, for all they can do is to exercise _ 


the right of their debtor on his property. : 


Martin, J. delivered the opinion of the 
court, The plaintiffs instituted this suit by 
a process of attachment, which was levied on 
eighteen bales of cotton, afterwards claimed — 


by Cumming & Ramsay. The former had 
judgment against the defendant and claimants. 
The latter appealed. 

The fact of the case appear by a bill of 
lading and depositions, which come up with 
the record. 

According to the bill, twenty-three bales 
of cotton were shipped by Cumming & Ram- 
say, and consigned to themselves. 

Graves deposed, that in March last, he was “§ 
employed by the defendants, to take on board 
of his, the witness’s, boat, twenty-three bales 4 4 
of cotton, to be shipped to the mouth of Pearl #e 
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river, Graves’ landing; and for the freight, 
he*received a draft on the claimants. ° i 
fot deposed, he was present when @ quan- 
tity:of cotton was taken out of Graves’ boat, 


which he commanded; that the cotton had: 
been put on board by the defendant, -at his’ 
landing, on Pearl. river, to: be carried to: 
Graves’,’at the mouth of that.stream. The: . 


cotton was immediately put:on board ofthe 
schooner Pearl, consigned to the claimants in 
New-Orleans. 

“Peake ‘deposed, that the cotton arrived in 
New-Orleans' on a Saturday,:and was not 
attached, to the best: of his, recollection, till 
the following Monday.: Lich 

Rankin deposed, that: the» cotton was: put 
under his care by the defendant)(when. he 
came down Pearl ‘river, -as a: passenger on 
board ‘of Graves’ boat) to be shipped to the 
claimants. When at the mouth  ofi the Pearl 
river, the deponent directed the cotton 'to:be 
put on board of the schooner Pearl, and. took 
a bill of lading in the claimants’ names, which 
bill he delivered to them at New-Orleans, on 
a Saturday, immediately after the arrival of 
the schooner in the basin. Ramsay ordered 
the hands, who had began to unload, ae stop, 
VoL. mx. 40 7 
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Bastin Disnict-as he could not get drays till Monday. ly 
pore the’ mean while, vz. on Saturday, eighteen’ _ f 
Cogent a8 1 oles of it, a part of which was'on shore, and ~ : 
wLarenu, the rest on board, were attached, in the pre) 
sent suit. The defendant told the a a : 
he was indebted to the claimants, and 
not know whether the cotton would suffice! 
to ‘pay them, and it was with a view to dis) 
charge their claim, that the cotton was) 
shipped. i 
Lee deposes, that some time in January ots 7 
February last, he heard the defendant pto- ¥ 
mise to the claimants, to send them the bat i 
lance of his crop of cotton, being from wena 
to thirty bales. He was present: when the 
defendant and claimants settled their ac- 
counts, and the former was considerably in ‘ 
arrears; and he has lately understood from | 
him, that he had shipped his cotton to the 
claimants in payment of his debt, as far as. it : | 
would go. 
Martin deposed, that he is master of the 
schooner Pearl, and received the cotton, 
at the mouth of Pearl river, from Rankin, 
as the property of the claimants, and signed 
bills of lading accordingly. It was marked 
with the defendant’s mark, and was taken 
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from,,on board of Graves’ keel-boat, without Pass Diss 


it being asked whose cotton it was. 

Mathews deposed, that he ‘had been the 
clerk of the claimants for two years: past. 
The bill. of lading annexed to the claim, is 
the one delivered them by Rankin. They 
had made to. the defendant, an advance of 
$500, in consideration of his shipping his cot+ 
ton to them. :;Some time before they had 
paid a, draft of his for $2460, without their 
having any;funds in their hands, and he heard 
him, promise, that, in consideration of this, he 
would send them his crop of cotton. On the 
Saturday, before the cotton was attached, in 
the: present suit, the deponent went on board 
of the schooner Pearl, exhibited the bill of 
lading, and demanded the cotton. When 
the captain said he could not conveniently 
deliver it immediately, as it was in the bot- 
tom of the hold, but would land it as soon as 
possible.:, The deponent returned: a short 
time after, but received the same answer. 
He is generally acquainted with the mercan- 
tile houses. in New-Orleans, and believes 
there.is no such firm there as Cumming and 
Ramsay & Co,, and has no doubt the cotton 
was. intended for the claimants. 
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Gordon deposed; in’ the’ same’ manner a 
to the last circumstance in the deposition of 
the preceding witness. : 

There cannot be any doubt from the tei 
mony; ‘that Cumming & Ramsay, the clin 7 
ants, are the persons whom Rankin’ meant’ to 
describe, by thefirm of Cumming and Rand 
say & Co. i ; 

The: bill: of lading shews, that the cotton. 1 , 
was shipped by them. The oral evidence, if j 
it can be'of any weight against the written 4 
does not lessen it. Rankin, who was charged _ ‘ 
by the defendant, the original owner of thé — i 
cotton, with the care of it, and directed ‘to 4q 
deliver it to the claimants, shipped it in’ thelt 
name, and they had, before the attachment, q 
ratified his act, by accepting the bill of lad — 
ing, and'demanding the cotton. Their “ei | 
therefore, to, or on it, must be’ the same a | 
if they had shipped ‘it themselves:! «(9 ol 

It-is true, this does not make thé ‘cottth — 
their own; for nothing’ shews that'they were t 
any thing more than the factors of ‘the defele 
dant, for the sale of the cétton, although it'is 
in evidence, that the proceeds were intended 
to discharge’a claim of theirs-on the defend a 
ant. As such, they had a'lien on it for their — j 
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advances, and the ‘balance of their general Bastin District 

account : a -lien, whichy invour opinion, the ~~ 

attachment could not affect. re. 
It is true, the claimants demand | the cotton, eS 

not as the deters o or agents” of the defendant, 

7 but in their own riglit,’ and as absolute owners 

5 of it. .Althéuighi’ the. ‘evidence idoes ‘hot es- 

tablish théir right as such, we are of opinion, 

that, as they have substantially proven their 

right to ‘hold’ the property, as factors, and to : 

be paid thereout, judgment may be given in 

a their favour» according to theprovision in 

: the Novissima Recopilacion, 11, 16, 2. 


te 


4 , It is therefore ordered, adjudged, and! ‘de- 
7 creed, that the judgment/of the district. court . 4 
3 be annulled, avoided, and reversed, and that a . 
4 the cause be.temanded, 'with: directions. to 
7 the judge ,to ascertain: and allow the amount 
: due to, the claimants; jand. it is-ordered, that 
the plaintiff and | logging, pay the costs of 
ie se 


